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BACKGROUND 


On  December  12,  1994,  I  was  appointed  by  the  Minister  of  Citizenship  to  inquire  into  a  complaint 
made  under  the  Human  Rights  Code,  R.S.O.  1990,  c.  H-19,  as  amended.  The  complaint  was  made 
on  March  2nd,  1993  by  Jhalman  Gosal  against  The  Queen  in  Right  of  Ontario,  The  Ministry  of 
Correctional  Services,  the  Metro  West  Detention  Centre,  and  certain  named  persons,  all  of  whom  are 
alleged  to  have  made  decisions  with  respect  to  an  application  for  promotion  in  employment  made  by 
Mr.  Gosal. 

The  complainant  was  unrepresented.  Mr.  Peter  Abraham,  Barrister  and  Solicitor,  represented  the 
Ontario  Human  Rights  Commission.  All  the  respondents  were  represented  by  Ms.  Jane  Hooey, 
Barrister  and  Solicitor. 

PRELIMINARY  MOTIONS 

Prior  to  the  commencement  of  the  hearing,  Ms.  Hooey  filed  a  motion  requesting  me  to  remove  one 
of  the  named  respondents,  Loretta  Eley,  and  add  another,  R.D.  Phillipson.  The  affidavit  material 
provided  with  the  motion  established  that  Ms.  Eley  became  Superintendent  of  the  West  Detention 
Centre  after  the  events  complained  of  had  already  transpired.  Mr.  Phillipson  headed  the  facility  at 
all  times  which  were  relevant  to  the  complaint.  On  that  basis,  and  with  the  concurrence  of  counsel 
for  the  Human  Rights  Commission,  Mr.  Phillipson' s  name  was  added,  and  Ms.  Eley's  deleted  from 
the  list  of  named  Respondents. 

THE  ISSUES 

The  question  I  am  to  answer  is  a  limited  one.  Although  Mr.  Gosal,  the  complainant  had  alleged  that 
the  respondents  had  discriminated  on  the  basis  of  race,  creed  and  colour,  that  aspect  of  the  complaint 
was  not  proceeded  with  by  the  Commission,  on  the  basis  that  there  was  insufficient  evidence  of 
discrimination,  and  that  a  person  who  had  more  qualifications  than  the  complainant  had  been  awarded 


the  position,  (see  Ex.  2).  However,  the  Commission  did  proceed  with  the  allegation  that  a  reprisal 
had  been  made  against  Mr.  Gosal.  The  allegation,  which  is  set  out  in  the  attachment  to  Ex.  1,  was 
that  Mr.  Gosal  suffered  a  reprisal,  specifically  that  after  having  been  selected  for  an  oral  interview  for 
the  position  of  Coordinator,  Maintenance  Services,  Mr.  Gosal  was  removed  from  the  list  of 
candidates  so  selected  because  he  had  made  a  previous  Human  Rights  complaint. 

The  question  I  am  to  answer,  therefore,  is:  "Did  the  complainant  suffer  a  reprisal  as  a  result  of  the 
fact  that  he  had  made  a  previous  Human  Rights  complaint?" 

THE  LAW 

The  statutory  provisions  most  relevant  to  the  issue  before  me  are  set  out  is  ss.  8  and  9  of  The  Human 
Rights  Code,  R.S.O.  1990,  c.  H-19  as  amended.  The  provisions  read  as  follows: 

s.  8  very  person  has  a  right  to  claim  and  enforce  his  or  her  rights  under  this  Act, 
to  institute  and  participate  in  proceedings  under  this  Act,  and  to  refuse  to 
infringe  a  right  of  another  person  under  this  Act,  without  reprisal  or  threat  of 
reprisal  for  so  doing. 

s.  9  No  person  shall  infringe  or  do,  directly  or  indirectly,  anything  that  infringes 
a  right  under  this  Part. 

THE  BURDEN  OF  PROOF 

The  burden  of  proof  in  a  Human  Rights  case  involving  an  allegation  of  discrimination  on  a  prohibited 
ground  is  that  set  out  in  Basi  v.  Canadian  National  Railway  Co.  (1988)  9  C.H.  R.R.  D\5029  at  par. 
38474.  The  complainants  must  establish  a  prima  facie  case  of  reprisal.  If  a  prima  facie  case  is  made 
out,  then  the  burden  then  shifts  to  the  respondents  to  provide  a  reasonable  explanation  for  the 
behaviour  complained  of.  Once  an  explanation  has  been  provided,  the  eventual  burden  rests  on  the 
complainant  to  show  that  the  explanation  provided  is  a  pretext,  and  that  the  behaviour  complained 


• 


of  occurred  in  whole  or  part  due  to  a  decision  to  make  a  reprisal  against  a  person  who  had  made  a 
Human  Rights  complaint. 

THE  COMPLAINT 

The  complaint  alleges  that  Mr.  Jhalman  Gosal,  a  long-time  electrician  at  the  Metro  West  Detention 
Centre,  applied  for  a  position  as  Coordinator  of  Maintenance  Services  at  that  location,  which  is  a 
maximum  security  correctional  facility. 

The  complaint  also  alleges  that  Mr.  Gosal  was  informed  that  he  was  short-listed  for  this  position,  but 
that  subsequently,  he  was  never  called  to  an  interview.  Mr.  Gosal  alleges  in  his  complaint  that  the 
reason  he  never  had  the  interview  to  which  he  believed  he  was  entitled  was  because  of  his  "race, 
colour,  and  religion,"  and  secondly  because  he  had  made  previous  Human  Rights  complaints.  As 
indicated,  the  Commission  proceeded  only  with  the  second  of  these  allegations. 

RESPONDENT'S  POSITION 

The  respondents  denied  the  allegation.  It  was  their  position  that  Mr.  Gosal  has  not  been  selected  as 
a  finalist  for  the  position  of  Maintenance  Co-ordinator,  and  had  never  been  told  that  he  qualified  for 
an  interview.  Thus,  he  was  never  entitled  to  an  interview,  and  had  not  suffered  reprisal  in  not  being 
interviewed  for  the  position. 

THE  CASE  FOR  THE  COMPLAINANT 

The  Commission  presented  its  case  through  two  witnesses,  Mr.  Jhalman  Gosal  and  Ms.  Anita  Fox. 
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J  HALM  AN  GOSAL 

Jhalman  Gosal  testified  that  he  is  62  years  old,  of  the  Sikh  faith,  and  born  in  the  Punjab.  He  lived  in 
the  Punjab  until  he  was  21  years  old,  and  then  emigrated  to  Great  Britain.  He  lived,  worked  and 
studied  in  England  19  years.  He  provided  certificates  from  the  British  educational  system,  which 
establish  that  he  was  awarded  first  the  Ordinary,  and  later  the  Higher  National  Certificate  in  Electrical 
Engineering  while  living  in  that  country. 

While  living  in  England,  Mr.  Gosal  was  steadily  employed.  His  most  significant  employment  was  a 
seven  year  period  in  which  he  was  an  executive  engineer  at  Tootingbec  Hospital  at  Balham,  where 
he  supervised  approximately  fifty  people. 

In  1973,  Mr.  Gosal  emigrated  to  Canada.  With  justifiable  pride,  he  testified  to  the  fact  that  he 
obtained  a  job  four  days  after  arriving  in  Canada.  During  his  first  year  in  Canada,  he  worked  for 
Sewage  Pipe,  Ltd.  of  Oakville,  and  then  Rapstan  Systems,  Ltd.  In  the  latter  job,  he  designed 
electrical  circuits.  He  also  busied  himself  with  ensuring  that  his  technical  skills  were  recognised  in 
Canada,  and  to  that  end  studied  at  George  Brown  College.  He  received  a  Certificate  of  Qualification 
as  an  electrician  (construction  and  maintenance)  pursuant  to  the  Trades  Qualification  and 
Apprenticeship  Act  on  April  16,  1974. 

Once  he  was  qualified  to  work  in  Ontario  as  an  electrician,  Mr.  Gosal  obtained  a  job  at  Ontario 
Hydro,  where  he  worked  16  months  as  an  electrician  technician,  and  a  further  8  months  as  an  assistant 
foreman,  overseeing  the  work  of  eight  employees. 

In  1978,  he  joined  the  Ministry  of  the  Environment  as  an  electrician,  where  he  worked  for  two  and 
one-half  years  before  being  seconded  to  the  Cedar  Springs  Hospital  at  Blenheim,  where  he  was 
assistant  maintenance  superintendent.  In  this  position,  he  oversaw  the  work  of  15  persons,  including 
steam  fitters,  labourers,  and  electricians.  While  there,  he  completed  an  18  month  project  which 
involved  the  de-centralization  of  the  heating  system  there.  The  centralized  boiler  house  had  proved 
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to  be  costly,  and  Mr.  Gosal  oversaw  the  re-organization  which  saw  the  establishment  of  eight  smaller 
boilers,  and  the  elimination  of  the  need  to  transmit  steam  over  long  distances,  with  consequent  loss 
of  efficiency. 

In  1985,  Mr.  Gosal  was  seconded  to  the  Ministry  of  Government  Services.  There,  he  was  responsible 
for  the  work  of  22  tradespeople,  and  reported  to  the  property  manager.  He  applied  for  an 
electrician's  job  at  the  Metro  West  Detention  Centre,  and  was  offered  the  position.  However,  for 
personal  reasons,  he  did  not  accept  the  position  when  it  was  offered.  Later,  in  December  1986,  he 
reapplied  for  the  position,  and  was  again  offered  it.  This  time,  he  accepted. 

Mr.  Gosal  did  not  neglect  his  further  education  during  these  years.  While  at  Blenheim,  he  completed 
the  course  work  for  and  was  awarded  a  B.A.  Degree  from  the  University  of  Windsor.  Subsequently, 
he  studied  at  the  Canadian  School  of  Management,  and  was  awarded  the  title  "Fellow  in  Business 
Administration".  This  document  was  entered  as  Ex.  12  at  the  hearing,  and  bears  the  date  28th 
September,  1985.  Mr.  Gosal  testified  that  he  wished  to  obtain  a  Masters  in  Business  Administration, 
but  that  the  Canadian  School  of  Management  was  unable  to  issue  such  a  degree.  There  was, 
however,  an  arrangement  between  this  institution  and  the  Northland  Open  University  of  Aylmer, 
Quebec,  wherein  that  institution  would  grant  a  Master's  Degree  in  Business  Administration  based 
upon  work  done  at  the  Canadian  School  of  Management.  Mr.  Gosal  testified  that  he  submitted  a 
thesis  to  the  latter  school  for  consideration  by  Northland  Open  University.  Northland  awarded  him 
a  "Masters  in  Business  Administration"  on  September  21,  1986. 

While  employed  at  the  Metro  West  Detention  Centre,  he  made  three  complaints  under  the  Human 
Rights  Code.  One  of  these  was  withdrawn  by  Mr.  Gosal  on  the  advice  of  the  Human  Rights 
Commission,  and  has  no  relevance  here.  The  second,  however,  is  the  complaint  which,  according  to 
Mr.  Gosal,  was  objectionable  to  the  Respondents,  and  the  reason  that  he  was  later  denied  an 
interview  for  the  position  of  Maintenance  Coordinator. 


This  complaint,  known  as  the  "Crane  complaint"  involved  an  allegation  by  Mr.  Gosal  that  his 
supervisor  at  the  West  Detention  Centre,  a  Mr.  Crane,  had  used  racial  epithets  in  reference  to  Mr. 
Gosal.  The  complaint  was  eventually  settled,  with  Mr.  Gosal  receiving  a  small  monetary  amount  for 
work  days  lost,  due  to  his  being  suspended,  and  the  Respondents  denying  liability,  but  regretting  any 
misunderstanding  that  may  have  occurred. (See  Ex.  42  for  the  terms  of  settlement  of  this  complaint). 

Mr.  Gosal  testified  that  the  respondent  R.D.  Phillipson  was  a  named  respondent  in  the  Crane 
complaint,  and  that  the  respondent  Gail  Solomon  was  Mr.  Crane's  direct  supervisor.  According  to 
Mr.  Gosal,  both  Ms.  Solomon  and  Respondent  Ms.  Capobianco,  who  was  Area  Personnel 
Administrator  for  the  Ministry  of  Corrections,  "talked  against"  the  Crane  complaint.  He  testified  that 
he  was  suspended  as  a  result  of  the  Crane  complaint,  and  that  both  Ms.  Solomon  and  Ms.  Capobianco 
were  aware  of  the  suspension.  Mr.  Phillipson  signed  the  suspension,  according  to  Mr.  Gosal' s 
testimony. 

In  December  1991,  after  the  Crane  complaint  had  been  filed,  a  position  opened  up  as  Coordinator  of 
Maintenance  Services  at  the  Metro  Toronto  West  Detention  Centre.  Mr.  Gosal  read  about  the 
position  in  Topical,  a  publication  of  the  Ontario  government,  and  felt  he  was  "totally  qualified"  for 
the  position.  The  advertisement  is  Ex.  14  to  this  inquiry,  and  the  materials  sent  by  Mr.  Gosal  to 
support  his  application  for  the  position  are  Exs.  16  and  17.  The  covering  letter,  Ex.  17,  is  dated 
January  3,  1992,  and  was  sent  on  that  date,  or  shortly  thereafter.  Within  a  week  to  ten  days, 
Mr.  Gosal  received  a  letter  from  Mary  Capobianco,  Area  Personnel  Administrator  for  the  Metro 
Region  of  the  Ministry.  The  letter,  which  is  Ex.  18  to  the  inquiry,  appears  to  be  a  standardized  letter 
sent  to  each  of  the  applicants  for  the  position  of  Maintenance  Co-Coordinator  at  the  West  Detention 
Centre.  It  acknowledges  receipt  of  the  application/resume,  and  notes  that  due  to  the  excellent 
response  to  the  advertisement  for  the  position,  only  those  who  closely  fit  the  qualification  criteria  will 
be  invited  to  an  interview.  The  letter  goes  on  to  state  that  persons  who  are  to  be  invited  to  the 
interviews  will  be  telephoned  prior  to  January  29th,  1992.  It  states:  "If  you  do  not  hear  from  us  by 
that  date,  unfortunately,  you  have  not  been  selected  to  participate  in  the  competition." 
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Mr.  Gosal  testified  that  he  was  not  contacted  prior  to  January  29th.  On  that  date,  "or  immediately 
after  that",  he  contacted  Ms.  Capobianco.  He  testified  that  the  telephone  call  was  very  brief,  and  that 
he  was  informed  by  Ms.  Capobianco  that  "yes,  you  are  short-listed"  for  the  position.  Mr.  Gosal  said 
he  was  pleased  with  the  information,  and  that  he  hung  up  expecting  to  be  contacted  concerning  the 
place  and  time  of  the  interviews.  The  telephone  conversation,  he  testified,  was  very  brief. 

He  heard  nothing  further  until  some  days  later,  however.  He  testified  that  after  February  3rd,  one 
of  the  applicants  called  him  and  told  him  that  the  interviews  were  now  over.  Mr.  Gosal  became 
concerned  at  this,  and  he  telephoned  Ms.  Capobianco  to  discuss  the  matter.  According  to  Mr.  Gosal, 
this  second  conversation  lasted  approximately  twenty  minutes.  In  that  conversation,  Mr  Gosal 
testified  that  he  told  Ms.  Capobianco  at  that  time  that  he  felt  he  had  not  been  fairly  treated.  She 
responded  that  the  process  had  been  fair  and  equitable,  and  refused  to  disclose  to  Mr.  Gosal  the 
scores  that  any  of  the  other  applicants  had  obtained.  She  told  him  his  score,  18,  was  not  high  enough 
to  allow  him  to  proceed  to  an  interview.  Mr.  Gosal  testified  that  he  told  her  that  the  scoring  of  his 
application  could  only  be  a  reprisal  against  him  for  his  Human  Rights  complaint,  and  that  when  the 
conversation  ended,  he  had  decided  to  take  the  matter  further. 

Mr.  Gosal  obtained  what  are  purported  to  be  his  marks  on  the  initial  "screening"  of  applications. 
Those  marks,  if  they  were  the  marks  actually  given  him,  would  have  disentitled  him  to  an  interview. 
In  fact,  there  were  several  other  persons  who  had  marks  higher  than  did  Mr.  Gosal,  but  who  did  not 
reach  the  "cut-off." 

Mr.  Gosal  was  extensively  and  capably  cross-examined  with  respect  to  his  assertions.  While  much 
was  made  over  certain  minor  contradictions  concerning  Mr.  Gosal's  experience  in  England,  and  the 
fact  that  the  dates  on  some  of  his  educational  certificates  suggest  that  he  was  both  working  full  time, 
and  studying  full  time,  as  well  as  operating  a  full-time  business,  I  am  unable  to  place  much  weight  on 
these  contradictions.  The  precise  months  when  certain  activity  was  undertaken  as  long  ago  as  1958- 
59,  when  Mr.  Gosal  studied  for  the  Ordinary  National  Certificate  in  Electrical  Engineering,  can  easily 
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be  confused.  In  my  view,  no  negative  determination  as  to  credibility  in  a  hearing  of  this  sort  ought 
to  result  from  contradictions  of  this  kind,  especially  when  they  involve  matters  very  marginal  to  the 
subject-matter  of  this  inquiry.  Similarly,  I  am  unable  to  place  any  weight  upon  the  fact  that  Mr. 
Gosal's  resume  referred  to  an  M.  B.A.  at  the  Canadian  School  of  Business,  rather  than  at  Northland 
University.  I  do  not  see  what  advantage  Mr.  Gosal  would  have  gained  by  making  the  former  claim, 
which  technically  he  was  not  entitled  to  do  (see  the  testimony  of  Mr.  J.  Fleischer,  below),  rather  than 
the  latter,  which  he  was.  I  am  satisfied  that  Mr.  Gosal  does  have  an  M.B.A.  from  Northland 
University;  the  value  of  that  degree  may  be  debatable,  but  the  degree  has  been  lawfully  awarded  to 
him. 

Cross-  examination  clarified  one  important  point  which  bears  mentioning  here.  It  transpired  that  Ex. 
#3,  Mr.  Gosal's  first  complaint  having  to  do  with  this  competition,  and  dated  March  18,  1992,  which 
was  provided  to  the  inquiry  as  a  two  page  complaint,  was  in  fact  originally  a  single  page  only.  The 
second  page  provided  me  is  of  unknown  provenance,  and  date.  Close  inspection  reveals  that  the 
enumeration  is  not  consecutive:  there  are  two  paragraphs  marked  #6.  More  importantly,  the 
complaint  filed  by  Mr.  Gosal  on  March  18,  1992  does  not  include  any  allegation  that  there  was  any 
reprisal  against  him  by  any  of  the  Respondents.  The  second  page  provided  to  me  in  Ex.  #3,  does 
include  such  an  allegation.  In  fact,  the  allegation  of  reprisal  was  first  made  on  2  March,  1993,  as  one 
of  the  allegations  made  in  Ex.  #4.  I  expressed  some  concern  at  the  time,  as  someone  has  apparently 
altered  the  first  page  of  Ex.  #  3,  in  the  box  designated  "Code  Provision  No.",  to  include  a  handwritten 
"8"  referring  apparently  to  the  "reprisal"  section  of  the  Human  Rights  Code.  Thus,  at  first  glance,  it 
appears  that  Mr.  Gosal's  original  complaint  involved  an  allegation  of  reprisal,  when  that  was  not  the 
case.  Because  the  matter  was  so  confusing,  and  upon  counsel's  concession  that  Ex.  3  was  a  one  page 
exhibit  to  which  no  second  page  should  be  appended,  I  marked  the  incorrectly  affixed  page  of  the 
Exhibit  to  that  effect  in  my  own  handwriting. 

I  should  make  clear  that  I  accept  that  the  second  page  was  appended  in  error;  I  do  not  believe  it  is 
anything  more  than  an  artefact  of  the  Commission's  work  in  progress  which  was  wrongly  stapled  to 


the  original  complaint.  However,  I  do  believe  that  it  is  of  some  importance  that  no  allegation  of 
reprisal  was  made  in  the  original  complaint. 

Mr.  Gosal  was  also  cross-examined  extensively  as  to  the  alleged  inadequacies  of  his  original  resume 
and  covering  letter.  While  I  accept  that  a  Human  Resources  professional  would  have  provided  all 
of  the  material  relevant  to  the  ranking  of  Mr.  Gosal  in  the  resume,  and  not,  as  Mr.  Gosal  did,  in  the 
covering  letter,  I  cannot  fault  Mr.  Gosal  for  the  way  he  prepared  the  materials;  he  did  it  in  the  manner 
that  an  intelligent  lay  person  might  be  expected  to  do;  not  perfectly,  but  better  than  some  of  the  other 
applicants  had  done.  (See  for  example,  Ex.  37).  Mr.  Gosal  did  make  certain  assumptions  which  were 
unfortunate.  Knowing,  as  he  did,  some  of  the  people  who  were  to  rank  him,  he  may  have  been  less 
specific  than  he  otherwise  would  have  been  about  some  of  his  work  experience.  And,  in  fact,  minor 
errors  were  corrected  by  the  people  looking  at  his  application.  For  example,  his  documentation  states 
that  he  worked  at  the  Metro  East  Detention  Centre,  whereas,  he  worked  at  the  West  Detention 
Centre.  His  error  was  simply  corrected  by  Ms.  Solomon,  who  knew  the  reality. 

ANITA  FOX 

The  second  and  last  Commission  witness  was  Ms.  Anita  Fox.  She  was  qualified  by  me  as  an  expert 
in  the  area  of  "comparative  analysis  of  competition  records."  She  is  a  lawyer  by  training,  and  has,  for 
the  last  approximately  1 1  years,  worked  for  the  Human  Rights  Commission  in  jobs  of  escalating 
responsibility.  Her  present  job  involves  training  of  human  rights  officers  in  investigative  techniques, 
and  oversight  of  the  case  summaries  provided  for  the  Commissioners  to  determine  whether  to  appoint 
a  Board  of  Inquiry.  She  estimated  that  she  had  been  involved  in  the  analysis  of  records  in 
approximately  200  cases  where  an  employment  interview  was  denied  on  allegedly  discriminatory 
grounds,  over  the  last  ten  years. 

Her  own  training  was  provided  largely  in-house,  by  the  Commission  and  her  superiors  during  the 
period  of  her  employment  there.  I  was  satisfied  that  she  could  assist  me  in  analysing  the  competition 
records  which  the  Commission  introduced  into  evidence  at  the  inquiry. 
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Briefly,  Ms.  Fox  analysed  the  materials  which  were  submitted  by  each  of  six  applicants  selected  for 
interviews  for  the  position  of  Co-Coordinator,  Maintenance  Services.  This  normally  included  a 
covering  letter  and  a  curriculum  vitae,  and  in  some  cases  included  other  material,  such  as  letters  of 
recommendation.  She  also  obtained  the  material  provided  by  Mr.  Gosal,  and  compared  each  of  these 
sets  of  materials  to  the  job  advertisement  and  the  selection  criteria  for  the  position  which  had  been 
provided  by  the  Respondent  to  her.  She  asked  herself  two  questions:  first,  are  the  criteria  non- 
discriminatory on  their  face?  Second,  were  the  selection  criteria  applied  consistently  to  all 
candidates?  The  first  question  was  easily  answered  in  the  negative;  the  criteria  were  perfectly 
appropriate  ones.  The  second  question  caused  her  to  enter  into  a  detailed  analysis,  which  is 
summarized  below. 

The  selection  criteria  provided  to  her  for  analysis  were  the  following: 

a.  Registration  in  a  recognised  trade:  maximum  value  5  points; 

b.  Demonstrated  experience  at  a  managerial/supervisory  level;  knowledge  of 
relevant  legislation  and  its  application:  maximum  value  10  points; 

c.  Projects  involvement  including  planning  and  budgeting  of  a  project  to 
completion:  maximum  value  5  points. 

d.  Supervisory  experience  Maximum  value  5  points; 

e.  Appreciation  of  factors  relevant  to  a  secure/custodial  environment:  Maximum 
value  5  points. 

In  analysing  these  factors,  Ms.  Fox  asserted  there  was  an  anomaly  with  respect  to  the  manner  in 
which  the  first  factor  was  weighed.  Each  of  the  six  finalists  received  five  points  for  this  area,  even 
though  two  of  them  did  not  make  reference  to  the  fact  that  they  were  registered  in  a  relevant  trade, 
such  as  electrician,  plumbing,  etc.  Mr.  Gosal,  who  was  entitled  to  five  points  on  the  basis  of  his 
registration  as  an  electrician,  received  the  points  he  ought  to  have;  the  concern  was  that  others 
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received  higher  points  than  they  might  have  been  expected  to  have  obtained,  as  they  had  not 
specifically  stated  they  held  a  "trade  certificate". 

With  respect  to  the  second  requirement  of  "demonstrated  experience"  Ms.  Fox  noted  that  Mr.  Gosal 
received  five  points  in  that  area,  even  though  he  had  six  years  of  experience.  Another  candidate,  E.L., 
received  ten  points  for  five  years  experience.  Ms.  Fox  felt  that  Mr.  Gosal' s  experience  at  the 
Southwest  Regional  Centre,  a  psychiatric  hospital,  in  the  mid  to  late  eighties  was  fully  comparable 
to  that  of  the  candidate  who  received  ten  points,  with  the  only  point  of  difference  being  that  Mr. 
Gosal' s  experience  was  "not  current".  She  surmised  that  a  one  point  deduction  was  a  proper 
deduction  for  that  factor,  but  was  hesitant  to  agree  that  a  larger  deduction  could  be  justified.  As  for 
the  remaining  three  point  difference  between  the  two  scores,  Ms.  Fox  testified  that  "there  is  no 
obvious  reason"  for  the  difference. 

The  third  employment  criterion,  projects  involvement,  was  one  for  which  Mr.  Gosal  received  zero 
points.  Ms.  Fox  was  of  the  view  that  Mr.  Gosal  was  not  very  specific  about  his  project  involvement 
in  his  materials,  but  that  he  did  say  something  about  it.  She  referred  to  a  phrase  in  Mr.  Gosal' s 
resume  which  referred  to  "setting  up  and  implementing  maintenance  programmes"  at  Blenheim.  In 
her  view,  "It's  a  judgment  call"  as  to  whether  Mr.  Gosal  ought  to  have  been  awarded  points  for  this 
phrase,  and  indicated  that  she  would  have  had  no  objection  if  others  who  were  vague  received  zero 
points.  However,  in  her  view  one  of  the  candidates,  Mr.  EX.,  received  2  out  of  5  points  for  an 
involvement  which  was  stated  as  vaguely  as  was  Mr.  Gosal's.  If  Mr.  E.L.'s  two  points  were  justified 
under  this  heading,  then  Mr.  Gosal  should  also  have  been  awarded  two  points,  she  indicated. 

With  respect  to  the  fourth  criterion,  supervisory  experience,  Mr.  Gosal  received  the  maximum  five 
points,  as  did  all  the  other  candidates  for  the  position  whose  applications  Ms.  Fox  analysed. 
Similarly,  in  the  final  category,  appreciation  of  the  security  aspects  of  the  position  ,  Mr.  Gosal  also 
received  the  maximum,  being  three  points.  Ms.  Fox  testified  that  she  was  not  concerned  about  the 
latter  two  categories. 
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Ms.  Fox  made  a  detailed  comparison  of  the  materials  of  each  of  the  successful  interviewees  to  those 
of  Mr.  Gosal,  and  testified  as  to  that  comparison  on  an  individual  by  individual  basis.  Thus,  she 
compared  the  grading  of  Mr.  Gosal  to  that  of  Mr.  E.L.  ,  and  then  repeated  the  comparison  with 
respect  to  each  of  the  other  persons  who  were  selected  for  an  interview. 

I  do  not  propose  to  repeat  each  of  the  comparisons  here.  Suffice  it  to  say  that  the  three  central 
concerns  were,  first,  that  while  Mr.  Gosal  received  full  marks  for  having  a  registration  in  a  recognised 
trade,  others  also  received  these  full  marks,  even  though  their  materials  made  no  reference  to  such 
registration.  Secondly,  Ms.  Fox  felt  that  certain  of  the  other  candidates  received  more  points  than 
were  readily  explicable  under  the  second  category,  while  Mr.  Gosal  received  5  for  six  years 
managerial  experience.  She  felt  that  Mr.  Gosal  ought  perhaps  to  have  received  seven  or  eight  points, 
not  five,  for  his  managerial  experience,  given  the  manner  in  which  the  others  were  graded.  Finally, 
it  was  her  view  that  the  vagueness  of  Mr.  Gosal's  description  of  his  background  in  project 
development  had  reduced  his  score  in  this  area  to  zero,  while  similar  vagueness  in  the  resumes  of 
others  did  not  result  in  such  a  low  mark. 

In  cross-examination,  Ms.  Fox  admitted  that  she  did  not  analyse  all  of  the  applications  for  the  position 
to  determine  whether  there  were  other  persons  who  she  might  also  have  scored  higher  than  Mr. 
Gosal;  nor  did  she  ascertain  whether  other  persons,  not  among  the  finalists,  may  have  been  scored 
zero  for  excessively  vague  descriptions  of  their  experience.  She  was  asked  whether,  in  excluding 
approximately  43  applications,  she  was  not  in  fact  providing  the  inquiry  with  a  flawed  sample.  She 
responded  that  she  considered  the  "finalists"  and  Mr.  Gosal  to  be  the  relevant  sample.  She  admitted 
that  there  were  a  number  of  persons  who  scored  below  the  cutoff  point  for  an  interview,  21,  but 
above  Mr.  Gosal's  score  of  18;  whose  applications  were  not  analysed  by  her.  She  further  admitted 
that  there  is  an  element  of  subjectivity  in  scoring  the  applications,  and  that  she  did  make  certain 
assumptions  as  to  the  weight  to  be  given  to  some  of  the  material.  For  example,  she  believed  that 
public  service  project  involvement  ought  to  be  given  more  weight  than  private  sector  project 
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involvement.  She  agreed  that  that  assumption  was  nowhere  suggested  in  the  selection  criteria  or  in 
the  job  advertisement. 

CASE  FOR  THE  RESPONDENTS 

Five  witnesses  were  called  in  aid  of  the  Respondents'  case.  They  were  Mary  Capobianco,  R.D. 
Phillipson,  Gail  Solomon,  J.  Fleischer,  and  Brian  Ross. 

Mary  Capobianco 

The  first  of  these,  Mary  Capobianco,  testified  that  she  has  held  the  position  of  Area  Personnel 
Administrator  in  the  Ministry  of  Corrections  since  1980.  She  provides  Human  Resources  services  for 
the  Ministry,  including  writing  job  descriptions,  hearing  grievances,  participating  in  meetings 
concerning  employee  relations,  assisting  institutions  in  restructuring,  and  participating  in  selection 
boards  which  choose  successful  candidates  for  advertised  vacancies  within  the  Ministry.  She 
estimated  that  she  is  involved  in  300  selection  boards  per  year  for  correctional  officers. 

She  also  testified  that  she  has  responsibilities  in  the  area  of  employment  equity,  and  that  she 
developed  a  process  to  insure  that  members  of  visible  minority  communities  are  represented  in  the 
ranks  of  correctional  officers.  This  involved  obtaining  space  in  shopping  malls  and  attending  with 
materials  written  to  interest  community  members  in  these  positions,  and  affirming  the  commitment 
of  the  Ministry  to  equality  of  opportunity  in  hiring. 

She  testified  as  to  the  procedure  in  place  for  filling  vacancies  within  the  Ministry.  Upon  being 
informed  of  vacancies  which  need  to  be  filled,  Ms.  Capobianco  discusses  the  requirements  of  the 
position  with  the  person  or  persons  who  normally  supervise  the  employee.  A  job  description  exists 
for  every  position  in  the  Ministry,  and  this  description  is  used  to  prepare  a  draft  advertisement  with 
the  assistance  of  supervisors  in  the  facility  in  which  the  position  is  located.  The  proposed 
advertisement  is  sent  to  the  Management  Board  Secretariat  for  clearance.  Normally,  clearance  is 
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obtained,  unless  a  person  on  the  "surplus  list",  i.e.  a  person  recently  declared  superfluous  at  another 
institution  of  the  Ministry,  fits  the  job  description,  and  therefore  appears  to  be  qualified  for  the  job. 
Such  a  person  may  be  directly  appointed  without  a  competition  being  held. 

If  clearance  is  granted,  Ms.  Capobianco  testified,  a  closing  date  for  the  advertisement  is  determined, 
it  is  published  in  order  to  solicit  applicants,  and  those  who  respond  are  requested  to  send  their 
applications  to  her  office  for  review. 

Before  any  applications  are  reviewed,  selection  criteria  are  decided  upon,  based  upon  the  job 
description,  the  advertisement,  and  any  special  requirements  of  the  hiring  institution.  A  numerical 
value  is  placed  upon  each  of  the  components,  and  all  applications  are  screened  against  these  criteria, 
with  a  mark  being  given  to  represent  the  individual  candidate's  strength  or  weakness  in  a  given 
aspect  of  the  position.  Once  all  candidates  have  been  marked,  a  "natural  break"  is  determined;  all 
those  above  the  score  selected  are  offered  an  interview,  and  all  those  below  are  not  contacted. 

At  this  point,  appropriate  questions  are  developed  to  be  asked  of  all  those  to  be  interviewed. 
Candidates  who  were  allowed  to  proceed  to  the  interview  stage  are  scored  on  their  answers,  and  a 
successful  candidate  is  normally  selected.  If  none  of  the  applicants  appear  to  be  qualified  for  the 
position,  then  the  procedure  is  started  again,  perhaps  with  a  broader  area  of  search. 

Normally,  the  selection  board  which  determines  the  successful  applicant  is  made  up  of  the  immediate 
supervisor  of  the  position  being  offered,  a  senior  administrator,  and  Ms.  Capobianco. 
Ms.  Capobianco  testified  that  a  Human  Resources  person,  such  as  herself,  participates  on  the 
selection  board  to  insure  the  integrity  of  the  process,  and  that  employment  equity  is  maintained. 

The  successful  candidate  is  offered  the  position  after  a  review  of  the  personnel  file  (in  the  case  of 
government  employees)  to  insure  a  satisfactory  attendance  record,  the  absence  of  severe  disciplinary 


■! 


15 

problems,  and  the  like.  If  the  position  is  to  be  offered  to  an  member  of  the  public  not  employed  in 
the  public  service,  a  check  of  criminal  record  is  undertaken. 

Ms.  Capobianco  testified  that,  in  the  case  of  the  position  of  Maintenance  Co-Coordinator  at  the  West 
Detention  Centre,  the  process  described  above  was  followed  without  any  deviation.  Mr.  Phillipson 
submitted  a  letter  requesting  an  open  competition  for  the  position.  It  was  approved  by  Mr.  Parker, 
Regional  Director  of  the  Southern  Region.  Ms.  Capobianco  contacted  Gail  Solomon,  the  Senior 
Assistant  Supervisor  of  Services  at  the  West  Detention  Centre,  who  is  the  immediate  supervisor  of 
the  Maintenance  Co-Coordinator.  A  draft  advertisement  was  prepared  by  them,  and  forwarded  to 
the  Management  Board  Secretariat,  which  approved  it.  The  advertisement  appeared  in  Topical  with 
a  fifteen  day  closing  date.  The  ad  was  placed  in  December,  and  all  applications  were  to  be  in  her 
office  by  January  8,  1992.  All  applications  were  acknowledged,  with  the  instruction  that  persons 
selected  would  be  contacted  by  January  29th. 

Ms.  Capobianco  had  looked  at  none  of  the  applications,  prior  to  January  17th,  she  testified.  All 
applications  received  were  placed  in  a  file,  and  a  form  letter  was  sent  out  by  her  secretary  to  the 
applicants,  whose  names  Ms.  Capobianco  was  unaware  of.  She  then  contacted  Ms.  Solomon  to  assist 
her  in  marking  the  applications.  Thus,  she  and  Ms.  Solomon  made  the  determination  as  to  who 
would  proceed  to  an  interview  in  this  case.  As  noted,  Ms.  Solomon  was  the  immediate  supervisor 
for  the  position.  They  met  on  January  17th.  At  that  time,  they  developed  selection  criteria  based 
upon  the  job  advertisement  and  the  job  description.  The  fifty  applications  which  were  received  were 
then  graded  jointly  by.  Ms.  Capobianco  and  Ms.  Solomon. 

THE  GRADING  PROCESS 

Ms.  Capobianco  provided  the  inquiry  with  the  original  handwritten  version  of  the  selection  criteria 
developed  by  her  and  Ms.  Solomon  on  that  date.  That  document,  Ex.  39  at  the  inquiry,  is  very  similar 
but  not  identical  to  the  "selection  criteria"  document  used  by  Ms.  Fox  in  coming  to  her  conclusions. 
The  criteria  are  briefly  expressed,  suggesting  that  they  were  quickly  jotted  down  with  no  thought  that 
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they  would  ever  be  scrutinized.  The  first- criterion  is  stated  as  "Ticket-  Recognized  Trade." 
Ms.  Capobianco  testified  that  this  meant  that  a  candidate  must  either  be  the  holder  of  Ontario 
credentials  in  a  trade  such  as  plumber,  electrician,  etc.,  or  able  to  be  quickly  certified  as  such.  She 
indicated  that  Mr.  Gosal  obtained  full  marks,  even  though  his  resume  did  not  contain  the  information 
that  he  had  a  recognised  trade:  his  covering  letter  did  mention  it.  It  will  be  recalled  that  one  of  Ms. 
Fox's  concerns  was  that  while  Mr.  Gosal  obtained  full  marks,  others  also  obtained  full  marks  who 
were  not  entitled  to  do  so,  as  their  materials  did  not  state  that  they  had  any  certification.  To  this, 
Ms.  Capobianco  responded  that  it  was  obvious,  on  a  fair  reading  of  the  other  applicants'  resumes, 
that  they  were  presently  doing  work  for  which  a  certificate  was  required.  For  example,  Mr.  P.F.C., 
one  of  the  persons  who  did  not  directly  state  that  he  held  a  certificate  in  a  recognised  trade,  did 
provide  evidence  that  he  was  a  Senior  Estates  Assistant  at  the  University  of  Hong  Kong,  where  he 
supervised  seventy  skilled  artisans  responsible  for  maintaining  all  properties  of  the  university.  As 
well,  though  it  was  not  mentioned  directly  in  this  person's  application,  he  had  appended  a  number  of 
Certificates  as  to  his  standing  in  Hong  Kong,  including  certificates  that  he  holds  the  Higher  Certificate 
in  Building  Technology,  as  well  as  a  letter  from  the  University  of  Toronto  Comparative  Education 
Service  which  stated  that,  in  their  opinion,  his  combined  educational  credentials  would  be  equivalent 
to  a  Technologist's  Diploma  from  an  Ontario  Technological  College.  This  was  sufficient,  she  said, 
to  justify  the  receipt  of  five  points  for  "ticket-recognized  trade".  In  any  event,  it  was  her  view  that 
it  would  be  unfair  to  penalize  a  person  whose  work  over  many  years  involved  work  in  a  recognised 
trade,  and  then  supervision  of  projects  involving  certified  tradespeople,  on  the  basis  that  the  applicant 
had  not  stated  directly  that  he  or  she  had  a  licence. 

The  second  criterion,  Ms.  Capobianco  said,  was  "demonstrated  experience  and  knowledge: 
supervisory/  managerial  level".  It  was  meant  to  reflect  the  fact  that  the  candidate  was  to  have 
knowledge  of  various  trades  and  work  practices,  be  able  to  read  blueprints,  and  recognise  a  problem 
in  building  maintenance  as  it  began  to  appear,  and  know  what  to  do  about  it.  As  well,  the  position 
required,  she  said,  knowledge  of  building  codes,  safety  regulations,  etc.  Five  years  experience  as  a 
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manager  would  provide  a  sufficient  experiential  basis,  it  was  decided.  The  written  selection  criteria 
document  (Ex.  39)  contains  the  notation  "5  years  min.-l  pt.  for  each  year  over  5". 

She  stated  that  the  examiners,  herself  and  Ms.  Solomon  decided  that  the  applicant  should  be  involved 
in  a  managerial/supervisory  field  at  the  time  of  making  the  application.  She  agreed  that  this  was  no 
where  stated  on  Ex.  39,  but  affirmed  that  it  was  an  operating  consideration  at  the  time  the  decisions 
were  made.  She  said  no  points  were  deducted  if  the  applicant's  experience  had  been  in  the  private 
sector,  even  given  the  public  sector  nature  of  the  position  being  filled. 

The  third  criterion  was  "projects  involvement",  the  ability  to  take  a  project  through  from  the  blueprint 
stage,  costing,  staffing,  overseeing  the  actual  work  as  it  proceeded  to  completion.  It  was  foreseen 
that  substantial  upgrading  would  have  to  be  done  at  the  West  Detention  Centre,  and  a  person  with 
experience  and  capacity  to  bring  a  large  project  to  completion  was  required. 

The  fourth  criterion  was  supervisory  experience:  recruitment,  training,  leadership,  assessment,  and 
communication.  The  fifth  was  knowledge  of  a  secure  environment.  It  will  be  recalled  that  Ms.  Fox 
had  no  complaints  as  to  Mr.  GosaFs  relative  marks  in  these  latter  two  areas;  Ms.  Capobianco's 
testimony  therefore  addressed  points  two  and  three,  where  concerns  had  been  identified. 

With  respect  to  the  second  criterion,  "demonstrated  knowledge  and  experience"  the  examiners  looked 
at  the  type  of  facility  and  type  of  experience  the  candidate  had  had.  She  noted  that  although 
Mr.  Gosal's  covering  letter  did  assert,  in  the  same  words  as  the  advertisement,  that  he  had  "thorough 
knowledge  of  the  operation  and  maintenance  of  building  systems,  "  his  resume  did  not  back  this  up 
concretely.  The  only  real  indication,  which  Ms.  Capobianco  felt  was  reflective  of  this  bald  statement 
was  Mr.  Gosal's  work  at  the  Southwest  Regional  Centre,  Blenheim  for  the  Ministry  of  Community 
and  Social  Services.  Although  Mr.  Gosal  accurately  stated  that  he  worked  there  "1981-87,"  he  started 
work  at  the  Metro  West  Detention  Centre  on  January  5th,  1987.  He  was  therefore  not  given  credit 
for  having  been  at  Blenheim  in  1987.  He  was  given  credit  for  six  years  experience,  but  since  it  was 
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not  current,  a  one  point  deduction  was  made,  giving  him  five  points.  It  was  felt  that  there  would  be 
some  deterioration  in  the  required  skills  in  the  four  year  period,  1987-1992  when  Mr.  Gosal  had  not 
exercised  his  skills  in  this  area.  Mr.  Gosal  had  also  indicated,  in  response  to  the  advertisement,  that 
he  had  been  seconded  as  a  budget  analyst,  but  did  not  state  when  and  where  this  secondment 
occurred.  While  overall  analysis  of  the  resume  suggested  to  the  people  assessing  the  application  that 
this  secondment  must  have  occurred  while  Mr.  Gosal  was  at  Blenheim,  and  his  six  years  experience 
there  were  probably  five,  no  further  deduction  in  his  total  was  made,  because  they  could  not  be 
certain,  given  the  information  provided. 

It  will  be  recalled  that  Ms.  Fox  had  testified  that  it  was  her  view  that  there  was  some  discrepancy 
between  the  ten  points  Mr.  E.L.  had  obtained  in  category  two,  compared  to  the  five  which  Mr.  Gosal 
had  received.  Ms.  Capobianco  explained  this  as  follows:  Mr.  E.L.  had  been  at  the  West  Detention 
Centre  since  1977.  Since  1986  he  was  a  foreman  supervising  skilled  trades.  As  well,  he  was  second 
in  charge  to  Mr.  Crane,  the  holder  of  the  position  until  he  retired.  She  stated  that  Mr.  Crane  had, 
during  his  last  years  prior  to  his  retirement  accumulated  a  substantial  number  of  unused  vacation  days. 
As  well,  his  health  was  poor,  and  he  was  frequently  unable  to  work.  Mr.  E.L.  therefore  filled  his 
position  in  an  "acting  capacity"  for  significant  periods  of  time.  This  familiarized  him  with  the 
responsibilities  of  the  position,  and  constituted  demonstrated  experience  which  was  highly  relevant 
to  the  position  for  which  the  competition  was  being  held.  Mr.  E.L's  covering  letter  specifically  refers 
to  this  aspect  of  his  experience;  Ms.  Capobianco  was  bound  to  use  it  in  making  her  assessment,  she 
felt.  Although  she  did  not  avert  to  it  in  her  evidence,  I  note  that  Mr.  E.L's  application  contained  a 
letter  of  reference  from  Mr.  Crane,  indicating  that  after  fifteen  years  of  work  with  Mr.  E.L.,  it  was 
his  view  that  Mr.  E.L.  was  "ideally  suited"  for  the  position  (see  Ex.  33). 

The  third  criterion,  "projects  involvement"  is  a  critical  one  for  determining  whether  Mr.  Gosal  was 
fairly  treated.  It  will  be  recalled  that  he  received  zero  points  in  this  area,  while  others  received  the 
full  complement  of  five  points.  Ms.  Capobianco  testified  that  Mr.  Gosal  mentioned  nothing  in  his 
covering  memo  about  projects  involvement.    While  his  letter  refers  to  "contract  monitoring 
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procedures",  again  in  the  very  words  of  the  job  advertisement,  there  is  no  reference  to  having  done 
this  in  his  resume.  In  her  view,  the  wording  of  the  section  in  Mr.  Gosal's  resume  is  very  vague.  It 
does  not  set  out  where  and  when  he  did  any  of  the  things  stated,  nor  could  she  see  a  real  connection 
between  what  Mr.  Gosal  stated  to  be  his  experience  in  project  development,  and  what  was  required 
at  the  West  Detention  Centre,  an  ability  to  oversee  a  building/upgrading  project  from  first  blueprint 
through  costing/staffing  and  completion. 

It  may  be  useful,  for  convenience  of  reference,  to  set  out  the  contents  of  Mr.  Gosal's  resume  under 
the  category  "Project  Development"  to  appreciate  this  point: 

PROJECT  DEVELOPMENT 

-  analysing  and  monitoring  complicated  operations  of  various  systems 

-  participating  in  various  stages  of  project  development 

-  the  design  of  sophisticated  forms  and  charts 

-  the  evaluation  and  recommendation  of  alternatives 

-  conducting  detailed  system  and  feasibility  analysis 

-  successfully  developing  policy  and  procedural  manuals 

Ms.  Capobianco  compared  this  statement  to  that  of  the  other  candidates,  and  found  that  it  was 
insufficiently  concrete  to  allow  her  to  have  any  confidence  that  the  experience  described  by 
Mr.  Gosal  would  be  of  use  in  the  position  of  Maintenance  Co-Coordinator,  especially  given  the  work 
projects  which  were  foreseen.  By  way  of  comparison,  one  candidate  who  received  higher  marks  than 
did  Mr.  Gosal  in  this  category  was  Mr.  S.T.,  who,  at  the  time  was  employed  by  the  Metropolitan 
Toronto  Housing  Authority.  His  resume  (see  Ex.  35)  includes  the  following: 

"Manager,  Construction  Services— responsibilities  included  preparation  and 
submission  of  permit  applications.... preparation  of  job  specifications,  project 
schedules,  and  cost  estimates,  preparation  of  progress  reports  in  accordance  with 
progress  payment  requirements.  Inspection  of  ongoing  and  completed  projects  for 
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compliance  of  applicable  codes  and  standards  of  quality.    Daily  supervision  of 
twenty-five  non-unionized  staff'. 

This  applicant  was  given  five  points  by  the  examiners.  Ms.  Capobianco  testified  that  the  detail 
provided  here  was  sufficient  to  establish  that  the  kind  of  project  involvement  which  the  applicant  had 
experience  in  was  directly  relevant  to  the  needs  of  the  position  at  the  West  Detention  Centre. 
Another  candidate,  Mr.  G.F.,  also  received  five  points.  His  documentation  (see  Ex.  36)  included  the 
assertion  that  he  had  "directed  and  coordinated  construction  of  commercial,  residential,  and  industrial 
projects,  directed  construction  and  coordinated  contractors  and  personnel,  enforced  and  maintained 
budget  controls,  prepared  scheduled,  and  implemented  timetables.  Wrote  progress  reports,  purchase 
orders,  memos,  work  orders,  daily  diaries,  and  project  progress  minutes,  material  and  manpower 
estimates..." 

Ms.  Capobianco  noted  that  Mr.  G.F.  showed  a  total  of  14  years  as  a  construction  superintendent  or 
assistant  construction  superintendent.  In  her  view,  the  five  points  awarded  him  were  fully  justified. 

Another  candidate,  Mr.  D.P.,  received  only  one  point  in  this  area.  In  Ms.  Capobianco's  view,  while 
his  resume  (see  Ex.  37)  provided  slightly  more  detail  than  did  Mr.  Gosal's,  it  was  still  too  vague  to 
be  of  substantial  help.  Mr.  D.P.  stated  that  he  supervised  and  trained  staff,  implemented  and  co- 
coordinated  daily  operational  maintenance  programmes,  prepared  contracts  and  worked  with 
contractors,  hydro  authorities,  suppliers,  and  other  branches  of  his  employer's  company. 

While  Ms.  Capobianco  provided  detailed  justification  for  her  grading  with  respect  to  selection  criteria 
four  and  five,  I  do  not  propose  to  address  these,  as  the  first  three  criteria  were  the  ones  identified  as 
being  of  concern  by  Ms.  Fox. 

Ms.  Capobianco  was  also  asked  directly  whether  her  marks  for  Mr.  Gosal  were  the  ones  given  him 
by  herself  and  Ms.  Solomon,  or  whether  they  had  been  altered  in  any  way.  She  stated  that  the  marks 
provided  to  the  Board  of  Inquiry  were  the  only  marks  which  Mr.  Gosal  had  ever  been  given.  He  had 
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never  achieved  any  other  score,  much  less  any  score  which  would  have  entitled  him  to  be  interviewed. 
She  stated  that  the  18  points  were  given  Mr.  Gosal  on  the  date  of  the  assessment  of  all  the 
applications.  These  marks  were  not  an  after  the  fact  attempt  to  deny  Mr.  Gosal  an  interview  because 
he  had  complained  about  Mr.  Crane  to  the  Human  Rights  Commission. 

Ms.  Capobianco  also  discussed  her  memorandum,  Ex.  #20.  As  will  be  recalled,  that  memorandum 
refers  to  a  telephone  conversation  which,  according  to  its  text,  occurred  on  January  29th,  1992. 
According  to  Ms.  Capobianco,  the  memorandum  accurately  reflects  what  occurred  on  that  date.  She 
said,  Mr.  Gosal  called  late  on  that  date  to  inquire  as  to  whether  he  was  to  be  interviewed  for  the 
position  of  Maintenance  Coordinator.  Ms.  Capobianco  told  him  that  he  would  not  be,  as  he  had  been 
"short  listed".  Ms.  Capobianco  stated  that  she  uses  that  term  to  mean  that  an  applicant  is  "short  of 
the  list"  and  will  not  be  interviewed.  The  memorandum  goes  on  to  state  that,  upon  hearing  this, 
Mr.  Gosal  became  upset,  and  said  this  was  "  a  violation  of  human  rights,  that  there  was  no  fairness 
in  the  process,"  etc.  She  stated  that  while  she  has  subsequently  become  aware  that  others  use  the 
term  "short  listed"  to  mean  the  opposite  of  what  she  intends  it  to  mean,  it  was  perfectly  clear  to  Mr. 
Gosal  on  that  day  that  he  was  not  being  given  an  interview.  As  well,  she  denied  that  Mr.  Gosal  had 
in  any  way  mentioned  his  previous  human  rights  complaint,  or  suggested  that  a  reprisal  was  being 
made  against  him  for  his  complaint  against  Mr.  Crane.  The  first  time  she  became  aware  that  a  reprisal 
was  being  alleged  was  after  March  10,  1993,  when  she  had  obtained  a  copy  of  the  revised  complaint. 

In  cross  examination,  Ms.  Capobianco  admitted  that  she  was  aware  of  the  existence  of  the  "Crane 
complaint"  laid  by  Mr.  Gosal.  Further,  she  admitted  that  she  had  discussed  the  problems  Mr.  Crane 
and  Mr.  Gosal  seemed  to  be  having  with  Mr.  Phillipson,  and  with  Ms.  Solomon,  Mr.  Crane's 
supervisor.  She  denied  that  she  was  particularly  friendly  with  Mr.  Crane;  she  did  not  work  at  the 
same  worksite  as  he  did,  but  rather  would  be  contacted  by  him  from  time  to  time  as  the  need  for 
Human  Resources  expertise  arose.  She  believed,  based  on  her  relationship  with  him,  that  he  was 
competent  in  his  duties.  She  stated  that  her  relationship  with  Mr.  Gosal,  similarly,  was  a  professional 
working  relationship.  She  was  unable  to  state  an  opinion  as  to  Mr.  Gosal' s  skills  as  an  electrician. 
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She  stated  that  she  was  aware  that  Mr.  Phillipson  had  undertaken  a  review  of  the  allegations  made 
by  Mr.  Gosal  against  Mr.  Crane,  and  had  found  them  to  be  unsubstantiated.  She  was  aware  that 
Mr.  Gosal  had  been  advised  in  writing  of  this  finding.  However,  she  testified  that,  at  the  screening 
meeting,  no  attention  was  paid  to  an  applicant's  disciplinary  history.  The  material  provided  by  the 
candidates  was  the  only  material  analysed  at  that  time.  A  candidate's  disciplinary  history  might,  or 
might  not  be  a  barrier  to  advancement,  depending  upon  its  nature.  However,  reference  to  the  file  of 
the  candidate  is  only  made  once  a  "best"  candidate  has  been  identified.  At  that  point,  a  check  of  the 
candidate's  personnel  file  is  made.  Substantial  disciplinary  problems,  problems  with  attendance,  etc. 
might  cause  the  candidate  to  be  denied  the  promotion  at  that  time,  if  the  discipline  had  occurred 
recently. 

Mr.  R.D.  Phillipson 

Mr.  R.D.  Phillipson  testified  next.  He  was,  at  all  relevant  times,  the  Supervisor  of  the  West  Detention 
Centre,  and  came  to  that  institution  in  July,  1987,  having  previously  been  the  Supervisor  of  the 
Hamilton-Wentworth  Detention  Centre  for  a  ten  year  period.  He  has  known  Mr.  Gosal  since 
1987. He  testified  that  his  relationship  with  Mr.  Gosal  has  varied  considerably  over  the  years. 
Mr.  Gosal,  he  said,  is  "often  cordial,  businesslike,  and  congenial"  and  is  capable  of  doing  very  good 
work.  On  occasion,  he  said,  Mr.  Gosal  is  aggressive  and  confrontational.  Often,  this  has  involved 
criticism  of  Mr.  Phillipson  by  Mr.  Gosal:  "Generally,  (he  would  complain  about)  how  bad  a  manager 
I  am,  I'm  not  sympathetic  to  his  position,  I  never  listen,  and  so  on".  He  said  that  Mr.  Gosal  often 
seems  to  erupt  with  complaints,  but  then,  after  a  cooling  off  period,  appears  to  be  cordial  and 
businesslike  once  again. 

Mr.  Phillipson  testified  that  he  had  a  good  relationship  with  Mr.  Crane.  He  described  that  latter  as 
a  loyal,  hardworking,  dedicated  employee,  meticulous  in  record-keeping,  but  perhaps  of  another 
management  style.  Mr.  Crane,  he  said,  did  not  appreciate  challenges  from  the  employees  under  him. 
He  expected  them  to  be  as  dedicated  to  the  well-being  of  the  institution  as  he  was.  Mr.  Crane  was 
"an  authoritarian",  he  said. 
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Mr.  Phillipson  testified  that  there  were  ongoing  conflicts  between  Mr.  Crane  and  Mr.  Gosal.  When 
Mr.  Gosal  analysed  an  electrical  problem,  he  did  not  like  to  be  questioned.  When  Mr.  Crane  would 
differ  as  to  the  analysis,  neither  man  would  yield,  and  heated  exchanges  would  often  occur. 

Mr.  Phillipson  stated  that  Mr.  Crane  did  not,  to  his  knowledge,  have  problems  with  other  members 
of  visible  minorities.  The  department  included  one  black  man,  and  two  men  from  the  Indian 
subcontinent,  yet  none  had  problems  with  Mr.  Crane.  Only  Mr.  Gosal  had  these  problems, 
Mr.  Phillipson  said.  When  Mr.  Gosal  made  an  allegation  that  Mr.  Crane  had  used  racial  epithets,  an 
investigation  was  done,  exonerating  Mr.  Crane,  he  alleged. 

According  to  Mr.  Phillipson,  he  had  no  involvement  whatsoever  in  the  preparation  of  the  criteria 
which  were  used  to  screen  applicants  for  the  position  of  Maintenance  Coordinator.  His  involvement 
was  limited  to  requesting  of  Ms.  Capobianco  that  authority  to  seek  the  position  be  sought,  and  then 
participating  in  the  actual  interviewing  process  which  took  place  on  February  3,  1993.  He  said  that 
while  Mr.  Gosal  had  advised  him  informally  that  he  would  be  applying  for  the  position,  it  was  only 
on  the  day  of  the  interviews  that  he  became  aware  that  Mr.  Gosal  had  not  been  selected  for  an 
interview.  He  had  nothing  whatsoever  to  do  with  the  exclusion  of  Mr.  Gosal  from  the  interviewing 
process.  He  testified  that  he  had  absolute  confidence  in  the  ability  of  Ms.  Capobianco  and 
Ms.  Solomon  to  do  a  fair  and  unbiased  screening.  He  had  known  the  former  for  twenty  years,  and 
found  her  advice  to  be  sound  and  well-considered.  His  acquaintance  with  Ms.  Solomon  was  much 
less,  but  he  felt  her  work  was  of  the  highest  standard.  He  would  have  no  reason  to  interfere  with  their 
judgment;  to  do  so,  he  said,  would  be  improper. 

Under  cross-examination,  Mr.  Phillipson  testified  that  despite  his  good  business  relationship  with 
Mr.  Crane  he  never  considered  the  latter  to  be  a  personal  friend,  and  had  never  visited  his  home,  for 
example.  Their  relationship  was  a  business  relationship,  and  Mr.  Crane  was  "a  pleasant  business 
associate".  Mr.  Phillipson  did  not  think  Mr.  Crane  was  the  kind  of  man  who  would  use  a  racial  slur, 
but  he  stated  "I  learned  a  long-time  ago  not  to  make  rash  decisions  before  all  the  information  is 
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available".  Upon  learning  of  the  allegation,  he  undertook  an  investigation,  receiving  written  reports 
from  approximately  seven  witnesses  before  coming  to  the  conclusion  that  Mr.  Crane  had  not  made 
the  remark  alleged.  Mr.  Gosal  was  disciplined  as  a  result  of  this  conclusion,  and  because  of  the 
original  incident  where  he  had,  apparently,  broken  a  safety  regulation,  not  because  of  the  Crane 
complaint  per  se. 

Ms.  Gail  Solomon 

Ms.  Gail  Solomon  has  been  involved  in  corrections  since  1980,  when  she  began  as  a  correctional 
officer.  She  has  occupied  positions  of  increasing  responsibility  since  then.  Her  present  position  is 
one  of  an  operations  analyst  for  the  Assistant  Deputy  Minister-Corrections,  Mr.  McKerrell.  She  was, 
in  1992-'93,  Senior  Assistant  Supervisor,  Support  Services,  and  the  direct  supervisor  of  Mr.  Crane. 

She  stated  that,  for  the  most  part,  she  had  a  good  working  relationship  with  Mr.  Crane,  although  she 
felt  that  he  resisted  her  supervision  from  time  to  time.  Ms.  Solomon,  who  appears  to  be  in  her  late 
thirties,  indicated  that  she  felt  that  Mr.  Crane  was  not  always  comfortable  with  criticism  or  help  from 
someone  the  age  of  his  youngest  daughter.  She  characterised  his  attitudes  toward  women  as 
"historical".  In  this  respect,  "we  had  to  bring  him  kicking  and  screaming  into  the  '90s'  ".  She  said 
that  Mr.  Crane  knew  his  job  very  well,  and  took  pride  in  the  job  and  the  physical  plant  which  it  was 
his  work  to  maintain.  He  valued  punctuality  and  expected  that  his  directives  would  be  complied  with 
by  his  workforce  without  complaint  or  hesitation.  Ms.  Solomon  said  she  had  a  good  working 
relationship  with  Mr.  Crane,  overall,  and  felt  that,  whatever  his  shortcomings,  he  was  a  person  of 
integrity. 

Ms.  Solomon  agreed  with  the  testimony  already  given  by  Ms.  Capobianco  with  respect  to  the 
procedure  to  be  followed  in  hiring  for  a  vacancy  in  the  Ministry.  She  testified  that  she  and 
Ms.  Capobianco  were  called  upon  to  mark  the  various  applications  using  the  selection  criteria  as  a 
basis,  and  that  they  did  so  conscientiously,  and  fairly,  to  the  best  of  their  ability.  She  agreed  that  the 
marks  were  decided  by  both  of  them,  and  that  there  after  discussion,  there  were  no  disagreements 
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concerning  the  marks  given.  She  testified  that  Mr.  Gosal's  Human  Rights  complaint  had  nothing  to 
do  with  the  marks  handed  out. 

Ms.  Solomon  testified  that  she  had  been  involved,  along  with  Ms.  Capobianco,  in  the  employment 
equity  aspects  of  the  Ministry's  work.  She  stated  that  she  is  personally  very  committed  to  the 
concept  of  a  non-discriminatory  work  environment,  and  that  she  felt  hurt  that  Mr.  Gosal  could  believe 
her  to  be  capable  of  a  reprisal  against  him  for  exercising  his  right  to  make  a  Human  Rights  complaint. 

J.  Fleischer 

The  witness  testified  concerning  the  fact  that  Mr.  Gosal  claimed  to  hold  a  Master's  of  Business 
Administration  degree  from  the  Canadian  School  of  Management.  Mr.  Fleischer  testified  that  he  has 
administered  the  Act  to  Regulate  the  Granting  of  Degrees,  R.S.O.  1990,  c.  D-5,  since  1983.  The 
Canadian  School  of  Management  has  no  authority  to  grant  such  a  degree,  he  said.  As  for  Mr.  Gosal's 
explanation  that  that  school  has  a  relationship  with  Northland  University,  formerly  of  Quebec,  but 
now  located  in  the  Yukon,  Mr.  Fleischer  testified  that  he  was  aware  of  the  relationship.  Mr.  Fleischer 
stated  that  Northland  University  left  Quebec  once  legislation  was  passed,  in  1989,  regulating  which 
institutions  were  authorized  to  grant  Masters  Degrees  in  Business  Administration  in  Quebec.  Such 
authority  was  not  extended  to  Northland  University,  which  therefore  moved  to  the  Yukon,  where  no 
such  legislation  is  in  place.  In  both  Ontario  and  Quebec,  Mr.  Fleischer  characterised  the  function  of 
the  legislation  as  "quality  control"  over  the  degrees  being  offered. 

In  cross-examination,  Mr.  Fleischer  agreed  with  the  suggestion  that,  since  Mr.  Gosal's  degree  from 
Northland  University  was  awarded  in  1986,  and  the  legislation  in  Quebec  which  narrowed  the  number 
of  institutions  authorized  to  grant  the  degree  came  into  effect  in  1989,  the  degree  Mr.  Gosal  obtained 
was  legally  obtained  from  an  institution  authorized  to  grant  it. 
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Bryan  Ross 

Mr.  Ross  was  the  final  witness  for  the  Respondents.  He  is  the  Area  Personnel  Administrator  for  the 
Southern  Region  of  the  Ministry  of  Correctional  Services.  He  has  held  the  position  of  Area  Personnel 
Administrator  since  May,  1987.  He  has  been  involved  in  approximately  400  competitions  in  that 
period.  He  testified  about  the  use  of  the  terms  "short  listing"  and  "short-listed"  among  Human 
Resources  professionals.  He  said  that  "Short  listing  is  a  process  whereby  we  identify  individuals  who 
will  proceed  in  the  selection  process."  "If  an  individual  is  short-listed  ,  he  or  she  does  not  have  the 
qualifications  we  are  looking  for."  Mr.  Ross  was  asked,  in  cross-examination,  whether  he  was  aware 
of  a  different  use  of  the  term,  for  example,  as  in:  "You're  on  the  short  list",  meaning  "accepted  as  a 
candidate  advancement"  Mr.  Ross  said  he  was  not  aware  of  this  usage,  and  could  only  speculate  as 
to  its  meaning.  He  said  he  felt  it  was  a  word  he  used  in  his  professional  capacity  only,  and  could  not 
recall  using  it  outside  of  work. 

ANALYSIS 

In  my  view,  the  central  axes  upon  which  Mr.  Gosal's  complaint  revolves  are  two;  first,  his  discussion 
with  Ms.  Capobianco,  which  occurred  on  or  just  after  January  29th,  1992,  and  second,  the  grading 
which  was  done  by  Ms.  Capobianco  and  Ms.  Solomon  on  January  17th  of  that  year.  I  note  in  passing 
that  there  was  no  evidence  whatsoever  that  Mr.  Phillipson  was  involved  in  either  of  these  two 
episodes,  and  no  evidence  that  he  had  anything  to  do  with  the  exclusion  of  Mr.  Gosal  from  the  pool 
of  candidates  selected  for  an  interview;  his  inclusion  among  the  Respondents  appears  to  be  premised 
on  the  view  that  as  the  overall  Supervisor  of  the  West  Detention  Centre,  he  was  responsible  for  any 
event  which  occurs  concerning  it,  even  where  that  event  occurs  outside  the  institution,  and  without 
his  direct  knowledge. 

Both  Mr.  Gosal  and  Ms.  Capobianco  testified  as  to  the  conversation  or  conversations  between  them 
on  or  about  January  29th  and  early  February ,  1992.  Ms.  Capobianco  testified  that  there  was  only  one 
conversation,  which  occurred  January  29th,  in  the  afternoon.  She  testified  that  Mr.  Gosal  called  her 
to  ascertain  whether  he  would  be  among  the  interviewees  for  the  position  as  Coordinator, 
Maintenance  Services,  for  which  he  had  applied.  She  testified  that  she  told  him  he  was  not  among 
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the  persons  so  selected,  and  attempted  to  explain  why.  She  testified  that  he  became  angry,  and 
indicated  that  it  was  contrary  to  Human  Rights,  and  that  he  would  have  to  take  it  further.  As  a  result 
of  this  conversation,  she  said,  she  wrote  a  memorandum,  dated  February  4th,  1992,  which  accurately 
sets  out  the  conversation. 

Mr.  Gosal  testified  that  there  were  two  conversations,  one  on  January  29th  or  shortly  thereafter,  and 
one  in  early  February,  1992.  The  first,  he  said,  was  very  short.  He  asked  whether  he  had  been 
selected  for  interview,  and  Ms.  Capobianco  replied  that  yes,  he  had  been  short  listed.  He  testified  that 
he  became  concerned  subsequently  when  a  colleague  mentioned  to  him  that  the  interviews  had  been 
completed,  and  he  made  a  second  call  to  Ms.  Capobianco.  In  that  second  call,  which  Mr.  Gosal 
though  had  occurred  within  a  week  of  the  interviews,  Ms.  Capobianco  told  him  that  he  was  not 
among  those  to  be  interviewed;  he  had  only  gotten  18  points,  and  was  not  selected  for  interview.  He 
told  her,  he  said,  that  she  was  committing  a  reprisal  against  him  that  resulted  from  the  Crane 
complaint.  He  told  her  he  would  take  the  matter  further,  to  the  Human  Rights  Commission,  and  she 
responded  that  she  had  all  the  documentation  to  insure  he  would  be  unsuccessful." 

The  first  question  which  occurs  to  me  is  why  Mr.  Gosal  made  any  call  to  Ms.  Capobianco  at  all.  He 
had  been  formally  advised  by  letter  (Ex.  18)  that  he  would  be  contacted  by  phone  prior  to  January 
29th,  1992.  According  to  his  evidence,  he  is  not  certain  whether  his  call  to  her  was  on  January  29th 
or  subsequently.  The  call  was  in  the  late  afternoon.  It  therefore  appears  that  Mr.  Gosal  called  after 
the  deadline  had  elapsed,  or,  on  the  most  charitable  interpretation,  only  hours  before  it  elapsed. 
According  to  Mr.  Gosal,  he  was  advised  that  he  had  been  chosen  for  the  interview.  He  made  no 
comment  about  the  fact  that  he  had  not  been  contacted,  nor  did  he  exhibit  surprise  that  it  required 
a  telephone  call  from  him  at  such  a  late  date  to  elicit  this  critical  information.  Neither  did  he  inquire 
as  to  when  the  interviews  be  held.  He  simply  hung  up  and  awaited  further  developments. 

Within  a  week,  Mr.  Gosal  spoke  to  Mr.  E.L.,  who  told  Mr.  Gosal  that  interviews  had  already  been 
held.  Mr.  Gosal,  on  his  evidence,  was  amazed  and  appalled  as  he  had  expected  to  be  interviewed, 
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and  called  Ms.  Capobianco  straightaway  to  complain.  I  note  in  passing  that  Mr.  EX.,  a  colleague 
of  Mr.  Gosal  who  could  have  given  important  evidence  as  to  Mr.  Gosal's  apparent  expectations  at 
that  time,  and  who  therefore  might  have  provided  evidence  helpful  to  Mr.  Gosal  on  this  point,  was 
not  called  as  a  witness,  with  no  reason  being  given  for  this  absence. 

Further,  it  is  important  to  note  that  Mr.  Gosal  testified  that  Ms.  Capobianco,  who  had  now,  according 
to  him,  reversed  her  position  of  the  previous  week,  was  able  to  give  Mr.  Gosal  the  score  of  18  as  the 
score  he  had  attained.  This  score,  it  will  be  recalled,  could  not  be  the  real  score  Mr.  Gosal  achieved, 
if  his  story  is  to  be  believed.  Other  persons  had  scored  higher  than  Mr.  Gosal,  i.e.,  19  or  20  points, 
and  had  not  been  invited  to  the  interviews.  The  cutoff  point  for  interviews  was  21.  Furthermore, 
since  the  anomalies  which  caused  Ms.  Fox  some  concern  involved  not  only  the  refusal  to  give 
Mr.  Gosal  the  points  he  deserved,  but  also  involved  artificially  increasing  the  scores  of  others  who 
did  receive  interviews,  these  latter  inflated  scores  would  have  to  have  been  created  prior  to  the 
interviews;  otherwise,  these  persons  would  not  have  been  interviewed,  as  they  were,  in  fact. 

I  have  taken  the  liberty  to  consult  a  calendar  for  1992.  I  believe  I  am  entitled  to  take  judicial  notice 
of  the  information  it  contains.  January  29th,  the  "deadline  date"  for  notification,  was  a  Wednesday. 
Interviews  were  conducted  in  the  morning  and  afternoon  on  the  following  Monday,  February  3rd. 
Therefore,  if  Mr.  Gosal's  story  is  to  be  believed,  Ms.  Capobianco  told  him  on  late  on  January  29th, 
or  shortly  thereafter,  that  he  would  be  interviewed.  However,  the  very  next  day,  or  at  the  latest,  the 
day  following,  a  decision  was  made  to  deny  Mr.  Gosal  his  interview;  then,  an  elaborate  cover  story 
was  invented,  which  involved  inflating  the  scores  of  some  people  and  reducing  Mr.  Gosal's  score. 
The  persons  who  benefitted  from  this  inflation  would  have  to  have  been  called  on  very  short  notice 
to  attend  on  Monday.  In  fact,  they  would  have  to  have  been  called  after  the  deadline  notification  date 
set  out  in  Topical.  No  evidence  was  provided  that  this  occurred;  Mr.  Capobianco  testified  to  the 
contrary,  that  all  applicants  were  advised  of  their  success  shortly  after  January  17th. 
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I  find  that  it  is  intrinsically  unlikely  that,  had  Ms.  Capobianco  wished  to  make  reprisal  against 
Mr.  Gosal,  she  would  not  have  simply  told  him  at  the  time  of  his  January  29th  phone  call  that  he  had 
not  been  selected  to  be  interviewed.  She  had  known  of  the  Crane  complaint  for  months;  I  can  see 
no  reason  why  she  would  have  rated  Mr.  Gosal  fairly  at  first,  and  then,  within  two  days,  gone  to  great 
trouble  to  exclude  him  because  of  a  complaint  which  she  had  long  been  aware  of. 

In  contrast,  I  find  that  Ms.  Capobianco' s  version  of  the  events  to  be  intrinsically  more  likely.  The 
advertisement  was  inserted  in  Topical  indicating  that  the  persons  would  be  notified  by  January  29th; 
those  not  called  would  not  be  interviewed.  All  persons  to  be  interviewed  had  been  notified  prior  to 
January  29th.  There  were  no  changes  in  the  marks  given;  Mr.  Gosal  was  not  first  marked  fairly,  and 
then,  within  a  space  of  a  day  or  two,  remarked  to  minimise  his  capabilities.  Other  persons  did  not 
have  their  marks  artificially  inflated,  and  did  not  receive  last-minute,  post  deadline  invitations  to  the 
interviews. 

In  my  view,  then,  in  the  first  area  in  which  the  versions  of  the  parties  differ,  I  find  Mr.  Gosal' s 
rendering  to  be  intrinsically  unlikely  as  compared  to  the  version  presented  by  Ms.  Capobianco.  This 
conclusion  does  not  rest  on  a  comparison  of  the  credibility  of  the  parties  overall,  nor  does  it  take  into 
account  the  fact  that  Ms.  Solomon  testified  in  support  of  Ms.  Capobianco  at  all  material  points. 
Obviously,  the  conclusion  is  strengthened  by  the  fact  that  Ms.  Solomon  supported  Ms.  Capobianco. 
However,  if  I  were  convinced,  on  the  balance  of  probabilities,  that  the  marking  of  Mr.  Gosal' s 
application  materials  had  been  unfair,  I  would  nevertheless  be  open  to  the  conclusion  that  there  was 
in  fact  a  reprisal  made  against  Mr.  Gosal.  I  turn  now  to  that  question. 
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MARKING  OF  THE  APPLICATIONS 

I  have  carefully  considered  Ms.  Fox's  testimony  concerning  the  alleged  anomalies  in  the  grades 
actually  given.  I  would  state  at  the  outset  that  I  found  Ms.  Fox's  testimony  to  be  valuable,  and 
disinterested.  Her  analysis  was  careful,  judicious,  and  straightforward.  She  was  in  no  way  biased 
in  her  reading  of  the  materials  because  of  her  employment  by  the  Human  Rights  Commission.  That 
being  said,  I  have  come  to  the  conclusion  that  there  do  exist  explanations  for  the  anomalies  which 
Ms.  Fox  identified.  First,  Ms.  Fox  found  it  unusual  that  five  points  were  awarded  to  all  finalists  for 
a  certificate  in  a  registered  trade,  whether  or  not  they  directly  stated  this  in  their  materials.  I  accept 
Ms.  Capobianco's  testimony,  and  that  of  Ms.  Solomon,  that  they  were  prepared  to  infer  certification 
in  those  cases  where  the  curriculum  vitae  made  it  obvious  that  the  person  would  have  had  to  have 
certification  in  order  to  be  involved  in  their  present  employment.  The  need  for  a  "ticket"  in  a 
recognised  trade  is  in  fact  a  very  basic  requirement  for  the  position  of  Coordinator  of  building 
maintenance  at  a  facility  such  as  the  West  Detention  Centre;  it  involves  basic  literacy  in  the  operations 
to  be  overseen.  In  my  view,  just  as  applicants  for  a  position  as  high  school  principal  with  years  of 
service  as  a  vice  principal  may  be  assumed  to  have  a  basic  teaching  certificate,  or  at  least  be  eligible 
for  one,  an  applicant  for  the  position  of  building  maintenance  supervisor  who  has  worked  in  similar 
positions  for  many  years  may  be  assumed,  for  the  purposes  of  a  screening,  to  have  basic  requirements 
in  a  relevant  trade  such  as  plumbing  or  electrician.  If  this  assumption  is  incorrect,  I  see  nothing 
nefarious  in  the  fact  that  marking  was  based  on  it  in  this  case.  Indeed,  the  Commission  did  not  offer 
any  evidence  that  any  of  the  applicants  who  so  benefitted  in  fact  were  not  holders  of  a  "ticket". 
Although  there  was  some  suggestion  that  Mr.  P.F.C.,  whose  experience  was  primarily  in  Hong  Kong, 
may  not  have  been  quickly  capable  of  obtaining  a  "ticket",  there  was  no  real  evidence  to  this  effect. 

The  second  anomaly  identified  by  Ms.  Fox  concerned  "demonstrated  experience/(supervisory, 
managerial)."  She  asserted  that  while  Mr.  Gosal  received  five  points  here,  others  received  ten  points 
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for  approximately  the  same  quality  of  experience.  After  careful  consideration  of  this  point,  it  is  my 
view  that  while  there  is  an  argument  that  Mr.  Gosal's  marks  in  this  category  ought  to  have  been 
closer  to  those  awarded  Mr.  EX.,  for  example,  I  have  come  to  the  conclusion  that  the  possible 
difference  of  2  points  is  well  within  the  range  of  what  honest  persons,  attempting  to  judge  fairly, 
might  conclude  the  two  candidates  were  entitled  to  obtain.  Put  in  another  way,  I  believe  that 
Mr.  Gosal  might  fairly  have  been  given  four,  five,  six,  or  seven  points  in  this  category,  without  raising 
a  suspicion  that  anything  other  than  honest  difference  of  opinion  was  involved.  Ms.  Fox  was  also 
concerned  that  some  applicants  had  been  graded  too  high  in  this  category  to  the  detriment  of 
Mr.  Gosal;  it  is  my  view  that  she  arrived  at  this  conclusion  largely  on  the  basis  of  her  opinion  that 
public  sector  experience  was  to  be  graded  higher  than  private  sector  experience  for  a  government 
position.  In  fact,  there  was  no  indication  in  the  selection  criteria  that  public  sector  experience  was 
to  be  preferred,  and  it  would  therefore,  I  believe,  have  been  an  improper  basis  for  distinguishing 
between  applicants. 

With  respect  to  the  final  anomaly  suggested  by  Ms.  Fox,  it  will  be  recalled  that  Mr.  Gosal  received 
zero  points  for  "Projects  Involvement".  Ms.  Fox  agreed  with  Ms.  Capobianco  and  Ms.  Solomon 
that,  given  the  vagueness  of  Mr.  Gosal's  resume  on  this  point,  he  might  properly  have  been  awarded 
zero  points,  if  and  only  if  others  who  were  vague  received  zero  points  in  the  same  category.  I  have 
juxtaposed  the  content  of  Mr.  Gosal's  resume  and  those  of  two  of  the  other  applicants  whose 
resumes  were  said  to  be  equally  vague  in  the  recitation  of  Ms.  Fox's  evidence.  I  believe  it  is  sufficient 
to  state  that,  in  my  view,  Mr.  Gosal  has  been  substantially  more  vague  than  any  of  the  other 
candidates  who  received  points  in  this  category.  I  find  nothing  inappropriate  in  the  fact  that  they 
received  some  points,  and  he  none.  That  being  said,  I  would  point  out  that  Mr.  Gosal  testified  before 
me  in  some  depth  as  to  his  projects  involvement  at  Blenheim.  Had  he  included  all  this  information 
in  his  resume,  I  have  no  doubt  that  he  would  have  been  entitled  to  four  or  five  points.  He  did  not 
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provide  this  information  to  the  examiners,  and  he  did  not  receive  credit  for  his  experience  because 
of  this  failure. 

In  sum,  it  is  my  view  that  while  the  anomalies  identified  by  Ms.  Fox  do  raise  questions,  the  questions 
have  been  fully  answered  by  the  Respondents. 

There  is  one  further  point  I  wish  to  address.  Ms.  Fox  testified  that  the  sample  which  she  analysed  for 
the  purpose  of  identifying  any  concerns  about  the  hiring  process  was  the  pool  of  those  who  were 
chosen  for  the  interview.  She  testified  that  she  believed  this  to  be  the  relevant  sample.  With  respect, 
I  disagree.  Several  of  the  articulated  concerns  held  by  Ms.  Fox  involved  the  principles  upon  which 
the  marking  of  the  successful  candidates  was  done.  For  example,  it  was  suggested  that  those  who 
had  obtained  five  points  for  "Certificate-Recognized  Trade"  were  not  entitled  to  those  points.  By 
implication,  they  were  being  given  inflated  marks  in  order  to  deny  an  interview  to  Mr.  Gosal.  This 
suggestion  could,  I  believe,  have  been  absolutely  proven  or  disproven,  simply  by  looking  at  the 
practice  as  it  applied  to  those  who  did  not  get  invited  to  an  interview.  Were  they  also  given  points 
for  a  "ticket"  despite  not  mentioning  this  in  their  materials?  If  they  were,  the  practice  could  not  have 
been  a  ruse  to  discredit  Mr.  Gosal;  if  they  were  not,  the  Commission's  case  would  have  been 
measurably  strengthened.  This  example  should  make  clear  that  the  relevant  sample  is  the  pool  of  all 
applicants,  not  just  the  pool  of  successful  applicants  for  an  interview.  Analysis  of  the  grading  as  a 
whole  will  normally  disclose  whether  any  patterns  of  discrimination  exist. 

THE  SHORT-LIST 

The  memorandum  from  Ms.  Capobianco,  Ex.  #20  at  the  inquiry,  was  an  important  part  of 
Mr.  Gosal's  case.  In  it,  Ms.  Capobianco  reports  to  Mr.  Phillipson  concerning  a  telephone 
conversation  she  had  had  with  Mr.  Gosal:  •  She  reports  that  she  informed  Mr.  Gosal  "that  he  had  been 
short  listed  based  on  the  attached  selection  criteria  (read  to  Mr.  Gosal)."  Counsel  for  Mr.  Gosal 
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submitted  that  this  memorandum  demonstrated  that  Mr.  Gosal  had,  in  fact,  been  selected  for 
interview.  That,  he  submitted,  was  what  the  word  "short-listed"  means.  For  the  Respondents, 
Ms.  Hooey  submitted  that  both  Ms.  Capobianco  had  testified  that  she  uses  it  to  mean  "short  of  the 
list"  or  not  to  be  interviewed.  The  testimony  of  Mr.  Bryan  Ross,  a  human  relations  professional 
within  the  Ministry,  supported  the  meaning  which  Ms.  Capobianco  indicated  she  intended. 

When  the  inquiry  began,  I  shared  the  view,  which  I  believe  to  be  common,  that  a  person  who  is 
"short-listed"  is  one  who  has  been  selected  for  the  short  list.  I  was  of  the  view  that  the  short  list 
referred  to  the  list  of  the  minority  of  persons  who  were  to  be  actively  considered  for  a  position.  In 
coming  to  my  decision,  I  have  of  course  been  affected  by  that  initial  understanding.  As  well,  I  have 
taken  into  account  the  interpretations  placed  on  the  document  by  Ms.  Capobianco,  Mr.  Ross,  and 
Ms.  Fox.  Finally,  I  have  tried  to  read  the  memorandum  as  a  whole,  with  due  emphasis  placed  upon 
the  context  in  which  the  disputed  phrase  arises.  In  my  view,  it  is  perfectly  clear,  from  a  reading  of 
the  entire  document,  that  the  writer  wished  to  report  to  Mr.  Phillipson  that  Mr.  Gosal  was  extremely 
angry  at  what  had  transpired.  He  was  informed  that  he  was  short-listed,  the  memo  states,  and  he 
began  to  speak  of  "violation  of  human  rights,  no  fairness  in  the  process,  "  failure  to  conform  to 
principles  of  equal  opportunity,"  and  so  on.  In  other  words,  the  writer  used  the  term,  and  expected 
that  Mr.  Phillipson  would  understand  the  term,  to  mean  "excluded  from  the  finalists".  Independent 
of  whether  there  was  one  conversation  with  Mr.  Gosal,  as  Ms.  Capobianco  stated,  or  two,  as 
Mr.  Gosal  testified,  there  can  be  little  doubt  that  Ms.  Capobianco  understood  the  word  "short-listed" 
to  mean  "short  of  the  list"  or  excluded  from  the  finalists. 

In  response  to  the  suggestion  from  me  that  the  context  of  the  memo  as  a  whole  confirmed 
Ms.  Capobianco' s  testimony,  and  not  Mr.  Gosal' s,  counsel  Mr.  Abrahams  suggested  that  the  memo 
was  self-serving,  and  perhaps  purposely  mixed  the  contents  of  the  January  29th  conversation  and  the 
alleged  later  February  conversation  in  order  to  convey  a  false  impression.  He  urged  me  to  read  the 
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memorandum  as  if  the  latter  paragraphs  were  reflective  of  the  second  conversation  only,  and  not  part 
of  the  context  to  which  I  should  address  myself.  With  respect,  I  do  not  believe  I  should  read  the  first 
paragraph  of  Ex.  #20  in  isolation.  Even  that  manner  of  reading  the  memorandum,  however,  supports 
Ms.  Capobianco's  testimony  as  to  her  meaning. 

The  first  paragraph  of  the  memorandum  suggests  that  after  having  been  told  that  he  had  been  short 
listed,  Mr.  Gosal  responded  that  "his  work  experience  and  personal  development  had  not  been 
recognized."  That  note  of  disappointment  is  inconsistent  with  Mr.  Gosal' s  testimony  that  he  thought 
he  was  being  granted  an  interview.  The  only  way  to  read  the  memorandum  as  support  for  Mr.  Gosal, 
in  my  view,  is  to  isolate  the  words  "short-listed"  entirely  from  their  context.  I  decline  to  do  so.  I 
therefore  conclude  that,  whatever  the  meaning  of  the  term  "short-listed"  among  the  general  public, 
Ms.  Capobianco  meant  it  to  mean,  and  Mr.  Gosal  understood  it  to  mean,  excluded  from  the 
interviews  . 

Furthermore,  it  is  important  to  note  that  Mr.  Gosal' s  original  complaint  to  the  Human  Rights 
Commission  does  not  indicate  that  he  had  originally  been  told  that  he  was  "short-listed";  it  indicates 
that  he  applied  for  the  position,  and  "was  not  called  for  an  interview."  To  me,  it  is  inexplicable  that 
the  allegation  concerning  "short  listing"  would  not  have  been  mentioned  in  the  original  complaint, 
had  it  had  the  importance  now  placed  upon  it.  Mr.  Gosal  never  explained  why  it  did  not  appear  in  the 
initial  complaint.  I  questioned  Mr.  Gosal  as  to  when  he  had  first  obtained  a  copy  of  the  memorandum 
which  became  Ex.  #20  because  it  appeared  to  me  that  he  might  simply  have  incorporated  its  contents 
into  his  revised  complaint,  Ex.  #4,  which  is  dated  approximately  one  year  later.  If  so,  it  could  not  be 
used  as  independent  confirmation  of  his  story,  but  rather  would  represent  an  after  the  fact  alteration 
of  the  claim  to  make  use  of  evidence  provided  by  way  of  disclosure.  Mr.  Gosal  in  my  view,  was 
extremely  evasive  in  answering  the  question  of  when  he  first  obtained  the  document.  He  seemed  to 
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claim  that  it  was  very  recently,  i.e.,  in  1995,  but  he  refused,  over  a  forty  minute  period  of  cross- 
examination,  to  be  specific  about  this. 

CONCLUSIONS 

Based  on  the  evidence  produced  before  me  at  the  inquiry,  I  find  that  the  Commission  has  failed  to 
establish,  on  the  balance  of  probabilities,  that  the  Respondents,  either  individually,  or  jointly,  made 
a  reprisal  against  Jhalman  Gosal.  I  find  that  Mr.  Gosal  was  never  among  the  gi=oup  of  people  chosen 
to  be  interviewed  for  the  position  of  Coordinator-Maintenance  Services  at  the  West  Detention 
Centre.  I  find  that,  while  others  might  reasonably  have  given  Mr.  Gosal  higher  marks  in  the 
categories  which  made  up  the  selection  criteria,  the  marks  he  in  fact  achieved  were  based  upon  a  fair 
and  objective  assessment  of  the  materials  which  he  himself  provided,  and  were  not  in  any  way 
influenced  by  the  fact  that  those  marking  him  were  aware  that  he  had  made  a  previous  Human  Rights 
complaint. 

COSTS 

At  the  request  of  counsel,  I  remain  seized  of  this  matter  for  the  purpose  of  determining  whether  an 
order  as  to  costs  should  be  made  in  this  case.  I  have  not  been  provided  details  as  to  the  manner  in 
which  counsel's  attendance  was  funded.  However,  it  would  seem  to  me  to  be  that  if  both  counsel 
were  funded  out  of  the  general  revenue  of  the  provincial  government,  it  would  serve  little  useful 
purpose  to  order  costs.  Nonetheless,  I  have  not  heard  argument  on  this  point.  Should  counsel  deem 
it  appropriate  to  do  so,  the  Board  of  Inquiry  office  may  be  approached  to  fix  a  date  for  submissions 
on  the  question  of  costs  within  fifteen  days  of  receipt  of  these  reasons. 


Dated  at  Toronto  this  17th  Day  of  June,  1996. 


